LYMAN TRUMBULL

TrumbulFs argument was made on the 4th of March.
He contended that the court had no jurisdiction, and
that, therefore, the appeal should be dismissed. The leg-
islation of Congress on the subject was as follows: The
Act of 1789, establishing the judiciary, did not give the
right of appeal to the Supreme Court in habeas corpus
cases. It was omitted in order to avoid lumbering the
docket of the highest tribunal with petty details. On the
5th of February, 1867, Congress passed an act granting
the right of appeal to the Supreme Court in such cases, in
order to protect negroes and white Unionists in the South.
The last clause of the act was in these words:

This act shall not apply to the case of any person who is or
may be held in the custody of the military authorities of the
United States charged with any military offense, or with hav-
ing aided or abetted rebellion against the Government of the
United States prior to the passage of this act.

It was Trumbull's contention that McCardle fell
within this exception, and hence that the right of appeal,
so far as he was concerned, did not exist.

Congress was in trepidation as to the outcome of the
case and was resolved to take no chances on it. Various
legislative remedies were proposed. One was to require a
unanimous vote of the Supreme Court to pronounce any
act of Congress unconstitutional and void. A bill requir-
ing a two-thirds vote of the court in such cases actually
passed the House on the 13th of January by yeas 116,
nays 39, but it was never considered by the Senate. The
end was accomplished; however, in a different way. The
Senate had passed a bill of only one section, reported by
Williams, of Oregon, from the Committee on Finance, to
amend the code of judicial procedure in revenue cases.
The House attached to this bill another section repealing
so much of the Act of February 5, 1867, as authorized an trial was in progress, and it was feared that he
